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Abstract

The Supreme Court’s decision in Navtej Singh Johar v. Union of India (2018) to decriminalise
consensual same-sex relations marked a turning point for LGBTQ+ rights in India and reshaped the
debate on how criminal law addresses gender and sexual identity. This paper explores the implications
of that landmark ruling and examines how global developments in LGBTQ+ law are influencing the

push for greater gender neutrality within Indian criminal statutes.

The study examines the colonial origins of Section 377 of the Indian Penal Code, evaluates the
constitutional logic used in Navtej Singh Johar, and places India's legal reforms in relation to globally
comparable legal reforms and international principles like the Yogyakarta Principles. The article
concludes that decriminalization has changed constitutional and public debate by utilizing data from
official and non-governmental sources, comparative legal examination, and doctrinal analysis of
legislation and decisions. The rationale for framing sexual offense legislation in gender-neutral
language has been strengthened by the change in emphasis from moral policing to the ideals of

equality, privacy, and dignity.

Against this backdrop, the study proposes a set of targeted recommendations. These include revising
sexual offence provisions to eliminate gendered victim and perpetrator language, harmonising
offences so they focus on consent and coercion rather than gender, introducing procedural reforms

such as police sensitisation and gender-disaggregated data collection, and adopting an incremental
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legislative strategy. This approach would maintain necessary protections for vulnerable groups while

extending equal recognition and remedies to all individuals, regardless of gender or sexual identity.
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Introduction

Many former British colonies have been permanently impacted by the criminalization of specific
sexual behaviors under penal statutes from the colonial era. Section 377 of the Indian Penal Code,
which was adopted in 1860, is the most obvious example of this legacy in India. This clause, which
disproportionately targeted same-sex partnerships and other non-conforming sexualities, functioned
for more than a century as both a criminal legislation and a moral control tool.
The Supreme Court ruled unanimously in Navtej Singh Johar (2018) that criminalizing adults
engaging in consensual same-sex relationships was against Articles 14, 15, 19, and 21 of the
Constitution. By reaffirming that autonomy, dignity, and privacy are essential to both sexual
orientation rights and consenting adult relationships, this ruling signaled a significant change in the

reading of the constitution.

Building on this landmark decision, this paper examines its broader implications for gender neutrality
in Indian criminal law. It asks whether decriminalising consensual same-sex conduct creates
momentum for rewriting sexual offence provisions and related penal laws in gender-neutral terms. It
also considers the practical steps needed to bring the Indian Penal Code and criminal procedure into

line with constitutional principles and international standards such as the Yogyakarta Principles.

To address these questions, the paper traces the historical and doctrinal evolution of relevant laws,
compares India’s experience with international developments, and analyses both judicial reasoning
and implementation practices. This combined approach forms the basis for a set of recommendations

aimed at guiding future reform.

Aims and Objectives

Copyright@ijaer.org Page 345



IJAER/ November-December 2024/Volume-13/Issue-6 ISSN: 2278-9677

The central purpose of this paper is to critically assess how the decriminalisation of consensual same-
sex relations in India has shaped — and should continue to shape — efforts to introduce greater gender

neutrality in the country’s criminal laws. To achieve this, the paper pursues five key objectives.

First, it examines the historical legacy of Section 377 and the constitutional reasoning articulated in

Navtej Singh Johar.

Second, it evaluates how the judgment strengthens the normative foundations for gender neutrality

within criminal law.

Third, it situates India’s trajectory within a comparative context by analysing international reforms
and standards, including the Yogyakarta Principles and legislative developments in the United

Kingdom, Canada, and South Africa.

Fourth, it identifies areas within the Indian Penal Code, the Code of Criminal Procedure, and the Indian
Evidence Act where gendered language and doctrinal presumptions still persist—such as the

provisions on rape, marital exceptions, and evidentiary rules.
Review of Literature

Colonial Origins and Section 377

Historical Context of Section 377

Research on Section 377 shows that it was rooted in Victorian-era moral concepts that criminalised
so-called “unnatural offences,” a vague category used to police a wide range of sexual behaviours.
Human rights organisations and academic studies have documented how this provision
disproportionately targeted sexual minorities, reinforcing stigma and social exclusion. The Human
Dignity Trust and various historical accounts situate India within a global colonial legacy in which

anti-sodomy laws continued to shape criminal justice well into the late twentieth century.

Jurisprudential ~ Evolution: Naz Foundation —  Koushal —  Navtej Singh Johar
Litigation over Section 377 in the early 21st century reflected a series of dramatic shifts in judicial
thinking. In Naz Foundation v. Government of NCT of Delhi (2009), the Delhi High Court read down

Section 377 to exclude consensual same-sex conduct between adults. However, in Suresh Kumar
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Koushal v. Naz Foundation (2013), the Supreme Court reinstated the criminal provisions, reversing
the earlier gains. Finally, in Navtej Singh Johar v. Union of India (2018), the Supreme Court delivered
a landmark judgment decriminalising consensual same-sex acts on firm constitutional grounds.
Scholars view Navtej Singh Johar as pivotal for its emphasis on dignity, privacy, and the rejection of

majoritarian morality as a valid basis for criminal sanctions.
Global Norms and the Yogyakarta Principles

The 2006 Yogyakarta Principles, as well as the 2017 "Plus 10" revision, offer a thorough framework
for implementing international human rights norms in relation to sexual orientation and gender identity
(SOGI) concerns. They place a strong emphasis on legal recognition, nondiscrimination, and the
elimination of criminal sanctions for consenting same-sex behavior. Numerous legal analysts contend
that these guidelines provide compelling direction for national legislators and courts attempting to

harmonize domestic legislation with international human rights standards.
Gender Neutrality in Sexual Offence Law

One of the main topics of criminal justice reform worldwide is the argument over gender neutrality in
sexual offense laws. Fundamentally, the question is whether laws pertaining to rape and sexual assault
should treat all victims and offenders the same way, regardless of gender, or if they should continue to
include clauses acknowledging women's past and present susceptibility to sexual violence.
Gender neutrality advocates argue that rather than focusing on the victim's or offender's biological or
social gender, contemporary sexual offense legislation should emphasize the principles of consent,
autonomy, and compulsion. They contend that the fact that sexual violence may be experienced by
and perpetrated by men, women, and non-binary people is reflected in a neutral framework. Equal

rights under the constitution are also upheld by neutral laws.

Critics of a purely neutral approach caution that such laws can inadvertently erase structural
inequalities. Because women remain disproportionately targeted by sexual violence, sex-specific
provisions — including evidentiary presumptions, special procedures, or dedicated support services
— can still be necessary. Without them, the risk is that victims may receive less protection or fewer

services under an ostensibly equal but actually inequitable system.
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Cross-national studies demonstrate that countries have taken different paths:

o United Kingdom — gender-neutral legal definitions but extensive victim support schemes

recognising women’s vulnerability.

o Canada — gender-neutral criminal law provisions with strong policy guidance on addressing

systemic gender inequality.

e South Africa — broad gender-neutral statutory definitions but targeted programmes for female

and child victims.

This body of literature is critical for India as it considers reforming its own legal framework. The key
question is how to balance legal neutrality with targeted protection, ensuring laws are inclusive

without diluting safeguards for historically disadvantaged groups.

Comparative Table: Gender Neutrality in Sexual Offence Laws

Definition of Approach to Gender Victim Support Lessons for
Country
Sexual Offences Neutrality Measures India
Extensive victim-
. India could
support services
Rape defined as adopt neutral
Gender-neutral (counselling, rape
penetration definitions
United definitions crisis centres,
without consent; o _ while expanding
Kingdom (victim/perpetrator special court N
sexual assault gender-sensitive
agnostic) procedures) still
defined broadly support
largely targeted at
structures
women
Public funding for | India can focus
Criminal Code Fully gender-neutral
shelters, community | on non-consent
Canada covers “sexual legal provisions; no
programmes, and and coercion,
assault” as a distinction between
legal aid plus state-
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defines a wide

range of offences

women and children

spectrum of male/female victims or recognising backed support
offences perpetrators women’s for vulnerable
vulnerability groups
India may
Criminal Law
model
(Sexual Offences Specialised Sexual
specialised
and Related Offences Courts,
South Broadly gender-neutral o . courts and
Matters) victim assistance
Africa statutory language services to
Amendment Act centres, focus on
balance

neutrality and

protection

Implementation and Social Attitudes

Empirical studies and NGO reports document that decriminalisation is necessary but not sufficient:

social stigma, police practices, medical/legal gatekeeping and data collection deficits continue to harm

LGBT persons. These studies emphasise the need for police sensitization, legal aid, and data

disaggregation by sexual orientation and gender identity to translate formal decriminalisation into

lived equality.

Research Methodology

This research adopts a doctrinal and comparative legal approach, complemented by interpretive

analysis of reports from government bodies and non-governmental organisations. Core primary

sources include the text of Section 377 of the Indian Penal Code, the Supreme Court’s decision in

Navtej Singh Johar, and related constitutional case law. Alongside these, the study examines key

statutory frameworks and reform measures from the United Kingdom, Canada, and South Africa to

highlight models of legislative drafting and implementation that promote gender-neutral provisions.
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To provide context and depth, the study also draws on a range of secondary materials such as academic
publications, Law Commission reports, analyses from Human Rights Watch and the Human Dignity
Trust, and policy briefs focusing on both decriminalisation and gender neutrality. The analytical
process combines content analysis of statutory language—paying close attention to gender-specific
terms and exceptions—with doctrinal examination of judicial reasoning and a normative assessment
against constitutional equality guarantees and international standards, particularly the Yogyakarta

Principles.

Where appropriate, authoritative press reports and recent court decisions are referenced to illustrate
ongoing doctrinal tensions, including debates around marital exemptions and evidentiary
presumptions. These sources help reveal the practical challenges that arise when translating legal

reforms into effective implementation.
Results & Interpretation
1. Navtej Re-centres Dignity, Privacy and Autonomy

The Supreme Court’s reasoning in Navtej re-anchored Indian law on privacy and dignity foundations:
the criminal law cannot validly invade consensual sexual autonomy between adults. This doctrinal
shift weakens any jurisprudential foundation for gendered criminalisation of consensual acts and
strengthens the principled case for re-drafting penal statutes to focus on consent, coercion and
exploitation rather than the genders involved. The judgment’s clear articulation of constitutional harms

from criminalisation provides a solid interpretive tool for future reforms.
2. Decriminalisation Alters the Moral Ecology, but Statutory Gendering Remains

Decriminalisation removed a prominent statutory tool used historically to police gender/sexuality. Yet
many remaining provisions in the IPC and allied statutes retain gendered frames (e.g., older definitions
of “rape” in some jurisdictions historically defined victims as female and perpetrators as male; though
India’s rape law has been amended, linguistic and doctrinal residues persist). The upshot is that Navzej
creates moral and constitutional pressure to revisit drafting across sexual-offence provisions, but the

transformation is partial unless Parliament and state agencies act.
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3. Comparative Models Show How to Separate Conduct from Identity

Comparative jurisdictions demonstrate practical drafting techniques: define offences by non-
consensual conduct, remove gendered nouns where unnecessary, and structure sentencing and support
services to address impacts on particular groups without framing the offence in gender terms. The
UK’s Sexual Offences Act and reforms in Canada serve as useful drafting templates. These examples
confirm that gender neutrality in legal drafting is compatible with targeted social support for

vulnerable groups.
4. Implementation Gaps Require Institutional Reform

Reports and case studies show that decriminalisation alone does not transform policing, medical
practices or social stigma. Law reform must be paired with training, data collection (to capture SOGI
dimensions), and public education. Without these, LGBTQ+ persons and other gender minorities

continue to face harassment even after the removal of statutory criminalisation.
5. Residual Doctrinal Problems: Marital Exemptions and Evidence Rules

Certain doctrinal features — for example, marital presumptions in sexual consent, evidentiary rules,
and statutory exceptions — continue to create substantive obstacles. Recent judicial decisions continue
to wrestle with how decriminalisation interacts with marital consent doctrines and prosecutions for
non-consensual acts within marriage. This highlights the need for coherent statutory re-drafting and

clarifying amendments rather than ad hoc litigation.

Table 1: Immediate Impact of Navtej Singh Johar (2018)

Before Navtej | After Navtej Singh -
Aspect Singh Johar Johar Impact / Significance
Criminalization of Aligns law with constitutional
Illegal under . .
same-sex consensual Decriminalized guarantees of equality,

acts Section 377 IPC privacy, and dignity

Tareet population Adult LGBTQ+ Adult LGBTQ+ Reduces stigma and potential
&€t POP individuals individuals for arbitrary prosecution
Constitutional Partially Fully consistent with Strengthens fundamental
alignment inconsistent Articles 14, 15, 21 rights protection
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Provision Gender Assumptions Post-Navtej Status Limitation / Gap
Section 375 (Rape) Male perpe;trgtor, female Still gendered Excludes male gnd
victim transgender survivors

Criminal Law

Broadened definitions

Some improvements,

Partial coverage;

(Amendment) Act, of sexual offences but retains gendered gender neutrality not
2013 language achieved
Criminalizes “carnal Decriminalized for Doeer? dr;(r)tnaecli:gzls S
Section 377 IPC intercourse against the | consensual adult same- &

order of nature”

sex relations

protection for sexual
assault

Table 3: Comparative International Trends Post-Decriminalization

Gender- .
Country Legal Reform Neutrality Notes / Observations
UK Sexual Offences Act, 2003 Fully gender- Offences dgﬁned by cogsept, not
neutral gender; includes all victims
Canada | Criminal Code amendments Fully gender- Sexual assault laws apply to .all
neutral genders; age of consent equalized
South Sexual Offences and Related Fully gender- | Recognizes LGBTQ+ rights; inclusive
i Matters Amendment Act, ..
Africa 2007 neutral definitions of sexual offences
Section 377 decriminalized; other
India Post-Navtej Singh Johar Partial sexual offences remain largely
gender-specific

Table 4: Gaps Identified in Indian Criminal Law

Gap / Issue

Current Status

Suggested Reform

Rape and sexual
assault laws

Gendered; assumes male
perpetrator and female victim

Redefine offences in gender-neutral
terms based on non-consent

Protection of
LGBTQ+ survivors

Limited beyond Section 377

Expand protections in sexual offence
laws, domestic violence, and
harassment provisions

Age of consent

Different ages for heterosexual and
homosexual acts before 377
decriminalization

Equalize across sexual orientations
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Anti-discrimination
measures

Minimal

Introduce explicit protections in
employment, housing, healthcare for
all genders and sexual orientations

Table 5: Navtej Singh Johar as Catalyst for Reform

Aspect Effect / Observation Future Implication
Con.stltutlonal Upholds Articles 14, 15, 21 Sets precedent fgr e;quahty and dignity-
milestone based jurisprudence
Gendered legal Highlighted inconsistencies in | Encourages move toward gender-neutral
categories IPC criminal laws
. Reduces stigma and Promotes inclusion of LGBTQ+ persons
Social impact L e . )
discrimination in broader legal protections

Comparative
learning

International trends show full
gender-neutral reforms

India can adopt best practices from UK,
Canada, South Africa

Discussion and Conclusion

The decriminalization of homosexuality in India represents a landmark in human rights and

constitutional jurisprudence, but it also exposes the limitations of a piecemeal approach to gender and

sexuality in the criminal law. Navtej Singh Johar has created a constitutional space for diversity,

dignity, and autonomy, yet the Indian Penal Code continues to reflect patriarchal assumptions about

sexual violence and victimhood. Global LGBTQ+ legal trends show that decriminalization is often the

first step toward comprehensive reforms that remove gendered language from criminal statutes and

expand protection to all survivors of sexual and domestic violence, regardless of gender identity or

sexual orientation.

Table 6: Immediate Impact of Navtej Singh Johar (2018)

Before Navtej | After Navtej Singh o
Aspect Singh Johar Johar Impact / Significance
Criminalization of Aligns law with constitutional
Illegal under o .

same-sex consensual . Decriminalized guarantees of equality,

Section 377 IPC . L
acts privacy, and dignity
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Target population Adult LGBTQ+ Adult LGBTQ+ Reduces stigma and potential
individuals individuals for arbitrary prosecution
Constitutional Partially Fully consistent with Strengthens fundamental
alignment inconsistent Articles 14, 15, 21 rights protection

Table 7: Gender-Specific vs Gender-Neutral Provisions in IPC

Provision Gender Assumptions Post-Navtej Status Limitation / Gap
Section 375 (Rape) Male perpe.ttrz.ttor, female Still gendered Excludes male gnd
victim transgender survivors

Criminal Law

Broadened definitions

Some improvements,

Partial coverage;

(Amendment) Act, but retains gendered gender neutrality not
of sexual offences :
2013 language achieved
T . D t
Criminalizes “carnal Decriminalized for Oeerf drcle(r) nae(il(gaetls ;
Section 377 IPC intercourse against the | consensual adult same- g

order of nature”

sex relations

protection for sexual
assault

Table 8: Comparative International Trends Post-Decriminalization

Gender- .
Country Legal Reform Neutrality Notes / Observations
UK Sexual Offences Act, 2003 Fully gender- Offences d;ﬁned by cogsept, not
neutral gender; includes all victims
Canada | Criminal Code amendments Fully gender- Sexual assault laws apply to .all
neutral genders; age of consent equalized
South Sexual Offences and Related Fully gender- | Recognizes LGBTQ+ rights; inclusive
i Matters Amendment Act, ..
Africa 2007 neutral definitions of sexual offences
Section 377 decriminalized; other
India Post-Navtej Singh Johar Partial sexual offences remain largely
gender-specific
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Table 9: Gaps Identified in Indian Criminal Law

Gap / Issue Current Status Suggested Reform
Rape and sexual Gendered; assumes male Redefine offences in gender-neutral
assault laws perpetrator and female victim terms based on non-consent
Expand protections in sexual offence

Protection of

LGBTQ+ survivors Limited beyond Section 377 laws, domestic violence, and

harassment provisions

Different ages for heterosexual and
Age of consent homosexual acts before 377 Equalize across sexual orientations
decriminalization

Introduce explicit protections in
Minimal employment, housing, healthcare for
all genders and sexual orientations

Anti-discrimination
measures

Table 10: Navtej Singh Johar as Catalyst for Reform

Aspect Effect / Observation Future Implication
Con_stltutlonaI Upholds Articles 14, 15, 21 Sets precedent fgr (:':quahty and dignity-
milestone based jurisprudence
Gendered legal Highlighted inconsistencies in | Encourages move toward gender-neutral
categories IPC criminal laws
o Reduces stigma and Promotes inclusion of LGBTQ+ persons
Social impact L Le . )
discrimination in broader legal protections
Comparative International trends show full India can adopt best practices from UK,
learning gender-neutral reforms Canada, South Africa

The Navtej Singh Johar decision transformed the constitutional and moral foundations upon which
Indian criminal law must operate. Decriminalisation is not an endpoint but an inflection point: it
compels legislators, courts and institutions to reimagine sexual-offence law around consent, dignity

and non-discrimination. To translate that imperative into law and practice, this paper recommends:
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1. Statutory Reform: Amend the IPC and related statutes to adopt conduct-based definitions that
focus on lack of consent, coercion and exploitation rather than the sex/gender of the parties.

Remove gendered nouns in offence titles where they serve no protective function.

2. Harmonisation: Review domestic violence, rape and sexual assault statutes to ensure
consistency and clarity (for example, address marital exemptions coherently and explicitly
criminalize non-consensual acts, irrespective of marital status, while carefully balancing

privacy and socio-legal realities).

3. Targeted Protections: Maintain and enhance targeted support (shelters, economic relief,
counselling) for historically vulnerable populations, including women and transgender persons,

but deliver access via gender-neutral offence definitions.

4. Institutional Change: Implement mandatory sensitisation and training for police, prosecutors
and courts; establish SOGI-competent legal aid mechanisms; and develop confidential, safe

data collection mechanisms to inform policy.

5. Consultative Law-making: Use parliamentary committees and law commission processes
with meaningful consultations of LGBTQ+, feminist and human rights stakeholders to ensure

reforms are inclusive and practical.

Following these steps will align India’s criminal law with constitutional commitments and
international human rights standards such as the Yogyakarta Principles, while protecting vulnerable
groups. Navtej created the constitutional opening; legislative and institutional action must now

complete the transformation toward a gender-neutral, dignity-based criminal jurisprudence.
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