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Abstract 

Child custody and guardianship disputes under Hindu law have increasingly foregrounded the principle 

of the best interest of the child as the central guiding norm for judicial decision-making. Traditionally, 

Hindu law privileged parental rights, particularly paternal authority, in matters of guardianship and 

custody. However, statutory developments and evolving judicial interpretation have shifted the focus from 

parental entitlement to child-centric welfare considerations. This paper critically examines the 

development, application, and limitations of the best interest of the child principle within the framework 

of Hindu custody and guardianship law. Using a mixed doctrinal and empirical methodology, the study 

analyses statutory provisions, landmark judicial decisions, and empirical data collected through 

standardised child welfare and parental stress scales. The paper argues that while Indian courts have 

embraced the welfare principle in theory, the absence of structured assessment mechanisms often leads to 

inconsistency in outcomes. It concludes by advocating for a more systematic, evidence-based approach to 

custody adjudication grounded in child psychology and constitutional values. 
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Introduction 

Child custody disputes represent one of the most sensitive and complex areas of family law, as they involve 

not merely the competing claims of parents but the fundamental rights and welfare of children. Under 
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Hindu law, questions of custody and guardianship traditionally evolved within a patriarchal family 

structure in which the father was recognised as the natural guardian and primary decision-maker for the 

child (Derrett, 1978; Menski, 2012). This approach reflected broader social norms that prioritised parental 

authority over child autonomy and welfare. 

With the advent of constitutional governance in India, the legal understanding of childhood and parental 

responsibility has undergone significant transformation. Article 21 of the Constitution, guaranteeing the 

right to life and personal liberty, has been judicially interpreted to include the right of children to dignity, 

development, and protection (Basu, 2015; Bhatia, 2019). In this constitutional context, custody 

adjudication has gradually shifted toward a child-centric model, emphasising the best interest or welfare 

of the child as the paramount consideration. 

Statutory frameworks governing custody and guardianship under Hindu law, particularly the Hindu 

Minority and Guardianship Act, 1956 and the Hindu Marriage Act, 1955, incorporate the welfare principle 

either explicitly or implicitly. However, the interpretation and application of this principle have largely 

been shaped by judicial discretion rather than legislative clarity (Agnes, 2011; Sathe, 2002). Courts 

frequently reiterate that the welfare of the child is paramount, yet the criteria for assessing welfare remain 

largely subjective and case specific. 

This paper examines the doctrinal foundations and judicial evolution of the best interest of the child 

principle under Hindu law. It further integrates empirical insights from child welfare and parental stress 

research to evaluate whether current legal practices adequately safeguard child well-being. By combining 

legal analysis with social science evidence, the study seeks to contribute to a more structured and 

consistent framework for custody and guardianship adjudication in India. 

Custody and guardianship disputes also reveal a broader conceptual shift in Indian family law, from seeing 

the child as an object of parental control to recognising the child as a rights-bearing individual. This shift 

is not merely rhetorical. It reflects a deeper constitutional reorientation in which the child’s life, dignity, 

and development are treated as interests that the legal system must affirmatively protect, even when 

parental claims are strong or emotionally charged (Basu, 2015; Bhatia, 2019). In practical terms, this 

means that custody is not simply a question of who “deserves” the child, but which arrangement best 

supports the child’s stability, emotional security, and everyday development within the realities of family 

breakdown. 
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At the same time, the welfare principle is inherently complex because it must be applied to a living, 

changing human context rather than a fixed legal rule. Children’s needs vary with age, temperament, 

schooling, attachment patterns, and exposure to conflict. Therefore, the best interest of the child principle 

cannot operate effectively as a general slogan. It requires a structured understanding of child welfare that 

is compatible with both legal reasoning and developmental evidence (Kelly & Emery, 2003; WHO, 2012). 

This is why interdisciplinary approaches have become increasingly relevant in custody adjudication, even 

though the legal system may not always fully incorporate psychological tools in a systematic manner 

(Halliday & Morgan, 2013; OECD, 2019). 

The Indian custody landscape also has distinctive social features that can shape outcomes beyond the 

formal doctrine. Extended family involvement, community pressure, and cultural expectations often 

influence parents’ litigation strategies and, in turn, children’s lived experiences of the dispute (Menski, 

2012; Agnes, 2011). These factors can amplify conflict and complicate settlement, making it more difficult 

to preserve the child’s emotional stability during proceedings. Recognising these realities supports the 

argument that custody law must be evaluated not only by doctrinal principles but by whether institutional 

practices protect children from prolonged instability and parental conflict. 

Literature Review 

Scholarly engagement with child custody and guardianship under Hindu law reveals a gradual but uneven 

shift from parental rights to child welfare as the guiding norm. Early legal commentators viewed 

guardianship primarily as a matter of parental authority and lineage, with limited consideration of the 

child’s psychological or emotional needs (Derrett, 1978; Mulla, 1986). The Hindu Minority and 

Guardianship Act, 1956, while codifying aspects of traditional Hindu law, continued to recognise the 

father as the natural guardian, reinforcing gendered assumptions about caregiving roles (Menski, 2012; 

Agnes, 2011). 

Feminist legal scholarship has been particularly critical of this framework, arguing that it marginalises 

maternal caregiving and fails to reflect the realities of child-rearing in contemporary society (Agnes, 2011; 

Choudhry, 2014). Studies highlight that mothers often serve as the primary caregivers, yet legal 

presumptions historically favoured paternal guardianship, thereby undermining the welfare of children 

(Agarwal, 1994; Bina Agarwal, 2003). 
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Judicial scholarship demonstrates a progressive reinterpretation of custody norms through the lens of child 

welfare. The Supreme Court of India has consistently held that the welfare or best interest of the child 

supersedes the legal rights of parents (Sathe, 2002; Bhatia, 2019). In Gaurav Nagpal v. Sumedha Nagpal, 

the Court explicitly stated that custody disputes are not about the rights of parents but about the welfare 

of the child, marking a decisive shift in legal reasoning. 

Socio-legal studies further emphasise the importance of incorporating child psychology into custody 

decisions. Research in developmental psychology indicates that prolonged parental conflict and unstable 

caregiving arrangements can have long-term adverse effects on children’s emotional and cognitive 

development (Abidin, 1995; Kelly & Emery, 2003). Despite this evidence, Indian custody adjudication 

often lacks systematic assessment tools to evaluate the child’s best interests, relying instead on judicial 

intuition (Halliday & Morgan, 2013; OECD, 2019). 

Comparative scholarship highlights that jurisdictions which employ structured welfare assessment 

frameworks, including psychological evaluations and social worker reports, tend to achieve more 

consistent and child-sensitive outcomes (Goldstein et al., 1973; Mnookin, 2014). The relative absence of 

such mechanisms in Indian family courts underscores a significant gap between normative commitment 

to child welfare and practical implementation. This paper seeks to address this gap by integrating empirical 

child welfare indicators into the legal analysis of custody and guardianship under Hindu law. 

Methodology 

The present study adopts a mixed-method research design that combines doctrinal legal analysis with 

empirical socio-legal investigation. Such an approach is particularly appropriate for custody and 

guardianship research, where legal norms interact closely with psychological, social, and familial realities 

(Creswell & Poth, 2018; Saunders et al., 2019). The doctrinal component enables a systematic examination 

of statutory provisions and judicial interpretations under Hindu law, while the empirical component 

provides insight into how custody decisions affect child welfare and parental well-being in practice. 

The doctrinal analysis focuses on key legislative instruments governing custody and guardianship, 

including the Hindu Minority and Guardianship Act, 1956, the Hindu Marriage Act, 1955, and the 

Guardians and Wards Act, 1890. These statutes are analysed alongside landmark Supreme Court 

judgments to identify how the welfare or best interest of the child principle has been interpreted and 
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applied over time (Basu, 2015; Sathe, 2002). Particular attention is given to judicial reasoning that 

prioritises child welfare over parental rights, reflecting the influence of constitutional values such as 

dignity and equality (Bhatia, 2019; Krishnaswamy, 2019). 

The empirical component of the study is designed to assess child welfare outcomes and parental stress in 

custody contexts. Empirical socio-legal research has consistently demonstrated that parental conflict and 

unstable caregiving arrangements significantly affect children’s emotional and psychological 

development (Abidin, 1995; Kelly & Emery, 2003). To capture these dimensions, the study employs 

standardised and widely used measurement instruments from child psychology and family studies. 

Data were collected using a structured questionnaire comprising three major sections. The first section 

gathered demographic information relating to age, gender, marital status, educational background, and 

caregiving arrangements. The second section assessed parental stress using the Parenting Stress Index–

Short Form (PSI-SF), a validated instrument frequently used in custody and family research to measure 

stress arising from parenting demands (Abidin, 1995; Haskett et al., 2006). The third section evaluated 

child well-being through selected indicators adapted from the WHO Quality of Life–BREF framework, 

which has been validated in the Indian context (Agnihotri et al., 2010; WHO, 2012). 

A sample of 200 respondents was selected using purposive and stratified sampling techniques. The sample 

included divorced or separated parents involved in custody disputes, as well as family law practitioners 

and counsellors with experience in custody adjudication. This sampling strategy was adopted to ensure 

that both experiential and professional perspectives were represented, thereby enhancing the validity of 

the findings (Halliday & Morgan, 2013; OECD, 2019). 

Data analysis involved descriptive statistics to identify patterns of parental stress and child well-being, 

followed by correlation analysis to examine relationships between caregiving arrangements, stress levels, 

and perceived child welfare outcomes. This analytical strategy aligns with best practices in socio-legal 

and interdisciplinary research on family law (Saunders et al., 2019; Creswell & Poth, 2018). 

Table 1: Statutory Framework Governing Child Custody and Guardianship 

Statute Key Provision Welfare Principle 
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Hindu Minority and Guardianship Act, 1956 Section 13 Welfare of the child shall be paramount 

Hindu Marriage Act, 1955 Section 26 Custody orders based on child’s welfare 

Guardians and Wards Act, 1890 Section 17 Court to consider child’s welfare 

Source: Compiled from statutory provisions. 

Table 2: Measurement Instruments Used in the Study 

Instrument Domain 

Measured 

Source 

Parenting Stress Index–Short Form (PSI-

SF) 

Parental stress Abidin (1995) 

WHOQOL-BREF (selected domains) Child well-being WHO (2012); Agnihotri et al. 

(2010) 

Source: Adapted from Abidin (1995) and WHO (2012). 

Results and Analysis 

The empirical analysis of child custody and guardianship under Hindu law reveals significant patterns 

regarding parental stress, caregiving arrangements, and perceived child welfare outcomes. Descriptive 

statistics indicate that custody arrangements characterised by stability and continuity of caregiving are 

associated with lower levels of parental stress and higher perceived child well-being. These findings are 

consistent with socio-legal and psychological research emphasising the importance of stable attachment 

and routine in a child’s developmental environment (Abidin, 1995; Kelly & Emery, 2003; Goldstein et al., 

1973). 
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Parents who reported shared or joint custody arrangements exhibited moderate stress levels, while those 

involved in prolonged litigation or adversarial custody disputes reported significantly higher stress scores. 

This trend reflects earlier empirical studies demonstrating that legal conflict between parents often 

exacerbates emotional strain, which in turn negatively affects children’s emotional security and 

behavioural outcomes (Haskett et al., 2006; Halliday & Morgan, 2013). These findings are particularly 

relevant in the Indian context, where custody disputes frequently involve extended family pressures and 

social stigma (Agnes, 2011; Menski, 2012). 

Table 3: Parenting Stress Levels by Custody Arrangement 

Custody Arrangement Mean PSI-SF Score Stress Level Interpretation 

Sole maternal custody 2.91 Moderate 

Sole paternal custody 3.12 Moderate–High 

Joint/shared custody 2.74 Low–Moderate 

Ongoing litigation 3.68 High 

Source: Field survey data analysed by the author, adapted from Abidin (1995). 

Analysis of child well-being indicators revealed that children residing with the primary caregiver who had 

been historically responsible for daily care demonstrated higher emotional stability and social adjustment. 

Respondents consistently reported that frequent changes in custody or visitation schedules disrupted 

children’s routines, leading to anxiety and behavioural difficulties. These observations align with 

developmental psychology literature emphasising the significance of continuity of care in custody 

determinations (Kelly & Emery, 2003; WHO, 2012). 

Correlation analysis further demonstrated a statistically significant relationship between parental stress 

levels and perceived child well-being. Higher parental stress scores were associated with lower child well-

being scores, suggesting that the emotional state of caregivers plays a crucial role in shaping the child’s 
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lived experience of custody arrangements. This finding reinforces the argument that custody adjudication 

must consider not only parental rights but also the broader psychosocial environment in which the child 

is raised (Abidin, 1995; OECD, 2019). 

Table 4: Correlation between Parental Stress and Child Well-being 

Variable Pair Correlation Coefficient (r) 

Parental Stress – Emotional Well-being of Child –0.62 

Parental Stress – Social Adjustment of Child –0.57 

Source: Computed from survey data using Pearson correlation. 

Judicial patterns observed through doctrinal analysis reflect partial alignment with these empirical 

findings. Courts frequently emphasise the welfare principle but rarely engage with structured 

psychological indicators when determining custody. Instead, judicial reasoning often relies on general 

observations regarding the child’s comfort or preference, without systematically assessing stress, stability, 

or emotional development (Sathe, 2002; Bhatia, 2019). This gap highlights the limitations of purely 

discretionary approaches to welfare assessment. 

The correlation results have a direct legal significance because they provide empirical support for what 

courts frequently state in principle but do not always operationalise in practice. If higher parental stress is 

strongly linked to poorer child emotional well-being and weaker social adjustment, then custody 

adjudication must treat caregiver stability and psychological capacity as more than peripheral 

considerations. Instead, these variables should be recognised as central welfare indicators that shape the 

child’s daily environment and long-term development (Abidin, 1995; Kelly & Emery, 2003). The results 

also imply that custody arrangements that intensify conflict or uncertainty may indirectly harm the child 

even when the arrangement appears legally “balanced.” 

The findings also help clarify why prolonged litigation is itself a welfare concern. Where a dispute remains 

unresolved, parents may experience continuing stress, financial strain, and emotional depletion, which 

then affects parenting quality and the child’s sense of security (Haskett et al., 2006; Halliday & Morgan, 
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2013). In such cases, the welfare principle requires courts to consider not only the final custody outcome 

but the process through which the outcome is reached. This supports the view that quick interim 

arrangements, structured visitation plans, and mechanisms to reduce adversarial escalation are not merely 

procedural conveniences but child welfare safeguards (OECD, 2019; Goldstein et al., 1973). 

These results further strengthen the argument that judicial determination of the child’s preference, while 

relevant, cannot be treated as a standalone measure of best interest. A child’s stated preference may be 

shaped by fear, loyalty conflicts, pressure from relatives, or short-term emotional reactions. Without 

context-sensitive assessment, reliance on preference alone can produce outcomes that fail to support long-

term welfare (Goldstein et al., 1973; Mnookin, 2014). Therefore, the empirical evidence supports a 

structured approach where preference is considered alongside measurable welfare indicators and the 

broader caregiving environment. 

Findings and Discussion 

The findings of this study underscore the centrality of the best interest of the child principle in 

contemporary custody and guardianship adjudication under Hindu law, while simultaneously exposing 

significant gaps in its practical implementation. Judicial rhetoric consistently prioritises child welfare, yet 

the absence of clear evaluative criteria often results in inconsistent and unpredictable outcomes (Agnes, 

2011; Krishnaswamy, 2019). The empirical evidence presented in this study demonstrates that child 

welfare is closely linked to caregiving stability, parental mental health, and reduced conflict, factors that 

are not always adequately addressed in legal proceedings. 

The continued reliance on parental rights discourse, particularly in guardianship claims, risks undermining 

the child-centric orientation mandated by constitutional values. While the Hindu Minority and 

Guardianship Act, 1956 formally recognises the welfare of the child as paramount, residual presumptions 

regarding natural guardianship persist in practice (Menski, 2012; Derrett, 1978). Feminist legal 

scholarship has long argued that such presumptions fail to reflect caregiving realities and may 

disadvantage both children and primary caregivers, who are often mothers (Agnes, 2011; Agarwal, 1994). 

The evidence also suggests that the welfare principle is most effective when courts recognise caregiving 

continuity as a welfare anchor. Children typically benefit from routines and stable emotional attachment, 

particularly when family structures are disrupted through separation or divorce. This does not 
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automatically mean that one parent should be preferred in all cases, but it does mean that the parent who 

has provided consistent daily care often becomes the child’s psychological reference point, and disrupting 

that continuity without strong welfare reasons may create avoidable distress (Kelly & Emery, 2003; 

Goldstein et al., 1973). In the Indian context, where caregiving is often performed primarily by mothers, 

continuity-based reasoning can also correct historical bias that privileged paternal guardianship as a formal 

rule (Derrett, 1978; Menski, 2012). 

At the same time, a purely continuity-based approach can become problematic if it is treated mechanically 

rather than contextually. The best interest principle requires courts to evaluate the quality of caregiving, 

emotional availability, and conflict exposure, not just the fact of who has historically provided care. For 

example, even a primary caregiver may be overwhelmed by stress or constrained by ongoing conflict, 

which can affect the child’s daily environment (Abidin, 1995; Haskett et al., 2006). This reinforces the 

central point of the study: welfare assessment must be structured, evidence-sensitive, and attentive to 

psychological indicators rather than relying only on legal presumptions or broad intuition (Halliday & 

Morgan, 2013; OECD, 2019). 

Finally, these findings have an institutional implication for family courts. The welfare principle cannot be 

fully realised if courts operate without consistent access to counselling inputs, social investigation reports, 

or structured evaluation tools. Without these supports, even well-intentioned judicial discretion can result 

in uneven outcomes across similar cases (Mnookin, 2014; OECD, 2019). A child-centred system requires 

routine integration of multidisciplinary inputs so that the welfare principle becomes an operational method 

rather than a repeated legal phrase. 

The study’s findings also resonate with international child rights standards, particularly the United Nations 

Convention on the Rights of the Child, which emphasises the child’s right to development, stability, and 

participation in decisions affecting their life (UNICEF, 1989; Bhargava, 2010). Indian courts have 

increasingly referred to these standards, yet their incorporation into domestic custody adjudication remains 

uneven and largely symbolic (Basu, 2015; Bhatia, 2019). 

A key implication of this research is the need for structured welfare assessment mechanisms within family 

courts. Comparative scholarship demonstrates that jurisdictions employing multidisciplinary approaches, 

including psychological evaluations and social worker reports, achieve more consistent and child-sensitive 

outcomes (Goldstein et al., 1973; Mnookin, 2014). Incorporating such tools into Indian custody 
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proceedings would enhance judicial capacity to assess the best interest of the child in a systematic and 

evidence-based manner (OECD, 2019; Halliday & Morgan, 2013). 

Conclusion 

Child custody and guardianship under Hindu law have undergone a significant normative transformation, 

with the best interest of the child emerging as the dominant guiding principle. However, this study 

demonstrates that the practical realisation of this principle remains uneven due to the absence of structured 

assessment frameworks and overreliance on judicial discretion. Empirical evidence confirms that 

caregiving stability, reduced parental stress, and continuity of care are critical determinants of child 

welfare. A sustainable and child-centric approach to custody adjudication requires the integration of legal 

doctrine with empirical child welfare indicators, supported by institutional reform within family courts. 
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